	UPDATES
The Housing Development (Control & Licensing) Act 1966 (revised 2002) came into force on 1 December, 2002. 
In line with the changes, we have completely revised Chapter 7 – The sale and purchase agreement and Chapter 8 – Vacant possession, of this book to reflect the corrections and information. 

The revised pages are meant to supersede the corresponding chapters in the original edition.

Dato Hj Zainuddin Bachik

President

National House Buyers Association of Malaysia
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THE SALE & PURCHASE AGREEMENT

The law governing the housing industry has now been renamed Housing Development (Control & Licensing) Act 1966 (revamped 2002) and has been implemented with effect from 1st December, 2002

Statutory Forms
The statutory forms for the contract of sales are regulated by the Housing Development (Control & Licensing) Regulations, 1989 (revamped 2002) under:-

1. Schedule G  -  Agreement for Land & Building
2. Schedule H -  Agreement for Building intended for Subdivision
Schedule of Payments

The standardized Sale and Purchase Agreement covers the terms and conditions of the sale as well as the Schedule of Payments.

Note: The Schedule of Payments has been improved and adjusted under the revamped regulations.

Further encumbrances
The Developer shall not subject the land to any or further encumbrances without the prior approval of the house buyers after the date of execution of the Sale and Purchase Agreement.

Interest on late payments

The house buyers shall pay interest at 10% per annum after the expiry of twenty-one (21) working days from the date of progressive billings.

Note: Progress billings must be substantiated by the Architect’s Certificates.

The Developer shall not be entitled to charge interest in the 
following:

Clause 9 (2) (a)(b)(c) of both Schedules G & H: -

 (2) The Vendor shall not be entitled to charge interest on late payment in respect of any instalment if the delay in payment of such instalment is due to any one or more of the following:

a) the relevant progressive claim notice referred to in the Third Schedule hereto furnished by the Vendor to the Purchaser and/or the Financier is not complete or is not in compliance with the requirement of subclause 4(2) hereof;

b) in the event the said Land is encumbered to any bank and/or financial institution by the Vendor, such bank and/or financial institution shall delay or fail to issue and deliver the redemption statement and undertaking letter in respect of the said Lot to the Purchaser or the Financier; and

c) in the event the said Land is encumbered to any bank and/or financial institution by the Vendor, the Financier shall refuse to release the relevant portion of the Loan equivalent to the progressive payment due on the ground that such progressive payment is insufficient to settle the full redemption sum payable in respect of the said Lot.
Failure to obtain loan

If the house buyer fails to obtain a loan to finance his purchase due to his ineligibility of income and has produced proof of such ineligibility to the Developer, the buyer shall then be liable to pay to the Developer one per centum (1%) of the purchase price and the Sale and Purchase Agreement shall subsequently be terminated. In such an event, the Developer shall, within twenty-one (21) days of the date of the termination, refund the buyer the balance of the amount paid by the buyer.

Failure to pay any instalments or commits breach of the Agreement

If the House Buyer fails to pay any instalments or commits a breach of the Agreement, the Developer is allowed to annul the sale of the property and forthwith terminate the Agreement, and in such an event, the Developer shall forfeit 10% of the purchase price for Schedule G-type agreements or up to 20% of the purchase price for Schedule H-type agreements.
Payment of outgoings

All outgoings including quit rent, rates, taxes, and other charges are borne by house buyers from the date the buyer takes vacant possession or from the date the subject property is transferred to the buyer, whichever is the earlier.

Payment of service charges

Schedule H-type buyers are required to pay service charge for the maintenance and management of the common property and for the services provided by the Developer prior to the establishment of a management corporation under the Strata Titles Act 1985 and shall pay one (1) month’s deposit and three (3) months advance in respect of the service charges and thereafter on a monthly basis. Every request for payment of service charges from the Developer should be supported by a service charge statement issued by the Developer. The service charge statement shall be in the form annexed in the Fifth Schedule of the agreement and full particulars of any increase in the service charges shall be reflected in the subsequent service charge statement.
Schedule G-type buyers, are required to pay six (6) months advance in respect of their contributions and thereafter on a monthly basis.

 Delivery of vacant possession

Vacant possession of the property to which water and electricity supply are ‘ready for connection’ shall be handed over within twenty four (24) months, from the date of Agreement for Schedule G-type agreements and thirty-six (36) months for Schedule H-type agreements.
Late delivery claims

In the event of any delay, the house buyers are entitled to compensation (liquidated ascertained damages or ‘LAD’) of 10% per annum of the purchase price over the period of delay and for Schedule H-type agreements, the house buyers, in addition to the above are entitled to 10% of the last 20% of the purchase price for the delay in completion of the common facilities.

Calculation for LAD
For delay in handing over the building: 

Total number of delayed days x cost of house x 10% divided by 365 days
For delay in handing over the common property:

Total number of delayed days x 20% x last purchase price x 10% divided by 365 days. 

Claiming LAD in the Housing Tribunal

For the purpose of claiming any liquidated damages (LAD) in the Tribunal of Homebuyer Claims established under section 16B of the Housing Development (Control and Licensing) Act 1966 [Act 118], such claim shall be made not later than twelve (12) months from:

(a) the date of issuance of the certificate of fitness for occupation for the said Building; or

(b) the expiry date of the defects liability period.
Vacant possession does not give right to occupy

Vacant possession does not mean ‘fit for occupation’. A Certificate of fitness from the local authority is required before house buyers can occupy the building.
Defects liability period

The ‘defects liability period’ or ‘warranty period’ is eighteen (18) months after the date of handing over. If house buyers wish to complain, a written notice of thirty (30) days must be given to the Developer to repair the defects. The house buyers are entitled to recover the cost of repairs, should the developer fails to make good the defects by claiming and giving notice to the developer’s solicitors acting as stakeholders. The house buyers must inform the developer of the cost of repairs and after giving a further notice of fourteen (14) days of his intention to carry out the works before commencement of the works. The reasonable cost for carrying out such defects are claimable from the ‘stakeholder’ (usually the developer’s lawyer) who is withholding the last 5% of the purchase price.
Consent charges

When there is no separate title (individual or strata) the developer shall not withhold its consent to any intended sub-sale, transfer or assignment by the buyer to any third party and shall endorse such consent within twenty (21) days from the date of receipt of such assignment. The buyer shall pay to the developer for giving the consent an administration fee of RM500 or 0.5% of the purchase price, whichever is the lower. 
No administration fee shall be payable in respect of any consent in favour of any bank or financial institution or consent to reassignment. The developer shall not require the buyer or intended buyer to pay the developer’s solicitor’s fees in any event.
NOTE: YOU ARE ADVISED TO READ AND UNDERSTAND THE STANDARDIZED SALE AND PURCHASE AGREEMENT TO FAMILIARISE YOURSELF ON THE TERMS AND CONDITIONS, BEFORE YOU CONSIDER PURCHASING A PROPERTY.
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VACANT POSSESSION

The manner of delivery of vacant possession has been re-regulated and improved as compared to the previous one.

The delivery of vacant possession by the developer shall be supported by:

(a) a certificate signed by the developer’s architect certifying completion of the building and completion in accordance with all relevant Acts, by-laws and regulations and all conditions imposed by the Appropriate Authority;

(b) a letter of confirmation from the Appropriate Authority certifying that the Form E has been duly submitted by the developer and checked and accepted by the Appropriate Authority.

Amendment was made to by-law 25 of the Uniform Building By-laws 1984 to provide for the issuance of the certificate of fitness of occupation by the Appropriate Authority within 14 days from the date of acceptance of Form E submitted by the developer or their Architects; failing which CFO shall be deemed to be issued immediately after the expiry of the said 14 days period
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